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JURISDICTION
The Court of Appeals has jurisdiction of this matter pursuant to Utah Code §78-22(4). The Supreme Court had jurisdiction pursuant to Utah Code §78-2-2(3)(j).
ISSUES FOR REVIEW
1.

Where the Antenuptial Agreement (Addendum, Tab 1) provided that all

property "real, personal, or mixed, acquired by the parties shall go to" the surviving
spouse, did the trial court err when it held that only properties acquired "together" was
subject to this provision? R. 1345-46. Since the trial court ruled the antenuptial
agreement was unambiguous (R.1345), the standard of review is correction of error.
Howe v. ProfessionalManivest, Inc., 829 P.2d 160, 162 (Utah App. 1992). Preserved at
R. 1124-36.
2.

Did the trial court err when it ruled that Barbara Uzelac ("Barbara") was not

a creditor of the estate and could only assert her rights as a beneficiary of the decedent's
will? R.1345. Since the facts regarding this matter are undisputed, and the legal issues
involved are equally within the purview of the Court of Appeal as the trial court, the
standard of review is correction of error. State v. Pena, 869 P.2d 932, 936 (Utah 1994);
Drake v. Indus. Comm'n of Utah, 939 P.2d 177, 181 (Utah 1997); Ahlstrom v. Salt Lake
City Corp., 73 P.3d 315, 468 Utah Adv. Rep. 3, 2002 UT 4, f5 (Utah 2003); see also
Macris v. Sculptured Software, Inc., 24 P.3d 984,422 Utah Adv. Rep. 6, 2001 UT 43,1J14
(Utah 2001); State v. One Lot of Personal Property, 90 P.3d 639, 498 Utah Adv. Rep. 40,
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2004 UT 36, K8 (Utah 2004). Preserved at R.1413 (T. 15-16, 57-58, 65, 72-77, 81-85, 8798)';R. 1105-14.
3.

Did the trial court err when it refused to enforce the personal

representative's waiver of claims made in open court? R.1349. Although the question of
whether a waiver has occurred normally presents a mixed question of fact and law,
Pledger v. Gillespie, 982 P.2d 572, 370 Utah Adv. Rep. 25, 1999 UT 54, f 16 (Utah
1999), where, as here, the underlying facts are undisputed, the standard of review is
correction of error. Drake v. Indus. Comm'n of Utah, 939 P.2d 177, 181 (Utah 1997);
Ahlstrom v. Salt Lake City Corp., 73 P.3d 315, 468 Utah Adv. Rep. 3, 2002 UT 4,1J5
(Utah 2003). To the extent a mixed question is presented, the legal issue once again falls
equally within the purview of the Court of Appeals and the trial court. Thus, the pasture
described in State v. Pena should be quite small, and little discretion should be granted to
the trial court. State v. Pena, 869 P.2d 932, 936-37 (Utah 1994). Preserved at R. 1146.
4.

Did the trial court err when it refused to order the recovery of property

distributed by the personal representative that jeopardized the payment of Barbara's claim
against the estate? R.1082. The standard of review is abuse of discretion, but the amount
of discretion is small. State v. Pena, 869 P.2d at 939 (the factual issue is not complex nor

1

Barbara only cites to the transcript of the October 7, 2003 trial at R. 1413.
Hereafter, the transcript is referred by its own pagination as "T. at [page number]."
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disputed; the issue can arise in any probate proceeding; there are no credibility issues).
Preserved at R.912-41.
CONTROLLING CONSTITUTIONAL PROVISIONS et al
There are none.
STATEMENT OF THE CASE
After her husband's (Louis Uzelac's) death, Barbara Uzelac ("Barbara") sought to
enforce her rights under an Antenuptial Agreement. See Addendum Tab 1. The trial
court denied her relief, ruling she was not a creditor of the estate, that she was not entitled
to any property under the Antenuptial Agreement, refusing to enforce a waiver of claims
made by the personal representative's counsel in open court, and awarding costs against
Barbara based on the averment that the costs were "necessary" for the trial of the case.
R.1340-48 (Addendum Tab 2), 1349-50, 1398-1399. Earlier in the case, the trial court
refused to order the recovery of distributed property necessary to pay Barbara's claims
against the estate. R. 1080-84 (Addendum Tab 3). Barbara filed her Notice of Appeal on
April 27, 2004. R. 1366-67. The Supreme Court transferred the case to the Court of
Appeals by its Order dated May 5, 2004. R.1402.
STATEMENT OF FACTS
When Barbara and Louis Uzelac ("Louis") married in April 1976, they had been
friends for over twenty-five years. T.18-19. From 1948 until her death in 1971, Louis'
first wife, Ruth, and Barbara had been close friends. During that span, several times each

Page 3

year, Ruth and Louis with Barbara and her first husband attended bridge club socials.
T.19. After Barbara's husband died in 1974, she began dating Louis. T.27-28. From
their marriage on April 14, 1976 until Louis' death on November 6, 1999, Barbara and
Louis were happily married. T.20-21; Trial Exhibit 2, ^[4 at 2.
Prior to their marriage, on March 25, 1976, Barbara and Louis executed an
antenuptial agreement (the "Antenuptial Agreement"). Trial Exhibit 1, Addendum Tab 1;
Trial Exhibit 2, ^IJ^jJl-2 at 1-2. That agreement was eminently fair. If the marriage had
ended in divorce, Barbara and Louis agreed that they would equitable divide "all
property, real, personal, and mixed, acquired by the parties" during the marriage by
agreement or by court order. Antenuptial Agreement ^|5 at 2. But if one spouse survived
the other, then they agreed that the survivor would receive "all property, real, personal, or
mixed, acquired by the parties" during the marriage. Id. As makes sense, a surviving
spouse received the better part. In return for the promise that Barbara would receive
"property... acquired during the marriage," Barbara gave up her right to an annuity
payment of $325.00 per month. T.35; Trial Exhibit 2, ^8 at 3; see also Antenuptial
Agreement at 2 *[[4.
In response to Barbara's efforts to enforce her rights under the agreement, the trial
court destroyed the benefit Louis and Barbara intended Barbara to receive by adding the
word "together" after the terms "acquired by the parties" in paragraph 5 of the
Agreement. R.1345. Since, with the exception of some tangible property in their home,
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Louis and Barbara acquired property separately during their marriage, the trial court ruled
Barbara took nothing by this paragraph and dismissed her complaint with prejudice.
R. 1345-47.
SUMMARY OF ARGUMENTS
In rejecting Barbara's claims, the trial court violated cardinal rules of contract
interpretation. The trial court added the word "together" to paragraph 5 of the
Antenuptial Agreement, discarded paragraphs 6 and 9 of the agreement, and ignored the
effect of its interpretation on paragraphs 1, 7, and 8. Barbara and Louis directed that "all
property, real, personal, and mixed, acquired by the parties" during the marriage be given
to the survivor. "Property" is broadly defined, and there is no restriction as to how the
"property" is "acquired," only that it be acquired during the marriage. Under the
agreement, Barbara is entitled to Louis' "acquisitions" during the marriage (just as Louis
would have been entitled to Barbara's had she died first).
Louis acknowledged in his will that Barbara was a creditor of the estate and should
be paid. Barbara gave a copy of the Antenuptial Agreement to counsel for the personal
representative immediately following the hearing at which the personal representative
was appointed. Twice the trial court ruled that the Antenuptial Agreement was a valid
and binding contract. Barbara is a creditor of the estate.
During the trial, the personal representative, the decedent's daughter (as a witness),
and counsel for the personal representative all waived any claim to personal property at
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the home where Barbara lived except for nine specific items. The trial court should have
enforced those waivers, but it refused to do so.
Prior to the trial, Barbara discovered that the personal representative had
distributed all of the estate's remaining real estate and had not kept sufficienl property to
pay her claims. When she sought to recover the distributed property for the estate, the
trial court refused, incorrectly asserting that the personal representative was authorized to
distribute the property by the will. The will provides that the personal representative can
distribute assets only "after" paying all just claims.
ARGUMENT
I.

"Acquired by the Parties" means Acquisitions by Louis, by Barbara, or by
both.
1.

"Acquired by the Parties" Includes Ordinary Earned and Investment
Income.

"In interpreting contracts, cthe ordinary and usual meaning of the words used is
given effect.5" Further, "[t]he ordinary meaning of contract terms is often best
determined through standard, non-legal dictionaries." SLW/Utah, L.C. v. Griffiths, 967
P.2d 534, 535 (Utah App. 1998) (citations omitted). "Acquire" means: "to get as one's
own: a: to come into possession or control of often by unspecified means" Merriam
Webster Online Dictionary, at http://www.m-w.com (emphasis added); see also Black's
Law Dictionary, 4th Edition (1968) at 41 (to "receive or gain in whatever manner").
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There is no other word that is broader in scope than "acquire" to describe all the different
ways a person can come into possession or ownership of property.
In describing the property subject to acquisition, Barbara and Louis agreed that
"all property, whether real, personal or mixed acquired by the parties shall go to the
survivor

" It should be axiomatic that "all property" includes ordinary income,

whether earned income or investment income. In the Utah Uniform Premarital Property
Act, "property" is defined as "mean[ing] an interest, present or future, legal or equitable,
vested or contingent, in real or personal property, including income and earnings." Utah
Code §30-8-2(2). Thus, when a financial institution credited interest to Louis' account,
or when he received interest checks, dividends, paychecks, social security payments, or
any other payment, Louis acquired that property at that time. If the date of acquisition
occurred during the marriage, the acquired property became subject to the Antenuptial
Agreement.
2.

An Analysis of the Entire Contract Shows That "Acquired by the
Parties" Includes Acquisitions "Together" or Separately.

"When interpreting a contract, 'we look to the writing itself to ascertain the
parties' intentions, and we consider each contract provision . . . in relation to all of the
others, with a view toward giving effect to all and ignoring none." Green River Canal
Co. v. Thayn, 84 P.3d 1134,486 Utah Adv. Rep. 34, 2003 UT 50, \\1 (Utah 2003)
(citations omitted). The trial court's failure to follow this cardinal rule of interpretation
led it to misinterpret the Antenuptial Agreement.
Page 7

a*

Paragraph 1 Reserves Only Property Acquired Before the
Marriage to the Party who Acquired that Property,

Paragraph 1 states that the property each party owned "prior to the marriage" will
remain that party's "sole and separate property" at the termination of the marriage,
regardless of how the marriage is terminated. It further provides that each party would
"execute and deliver to the other or his or her estate a quit claim deed" at the termination
of the marriage transferring all property "owned by [a party] prior to the maniage" from
the non-owner to the owner. If quit claim deeds were not executed, then the Antenuptial
Agreement would be a quit claim deed "for said purpose." Notably absent is any
provision for a quit claim deed for property acquired separately after the marriage. If
paragraph 5 was limited to all property acquired by the parties "together," as the trial
court ruled, paragraph 1 has a gaping hole: There is no provision for a quit claim deed for
separate property acquired after the marriage. But if "acquired by the parties" includes
acquisitions by either or both, then paragraph 1 properly covers all of the property that
needs to be subject to a quit claim deed.
b.

Paragraph 5 Applies to All Property Acquired Together or
Separately During the Marriage.

Paragraph 5 provides:
The parties further agree that all property, whether real, personal or mixed,
acquired by the parties shall go to the survivor in the event of the death of
the other, or if otherwise terminated, shall be equitably divided as the
parties may agree or as may be decreed by a court of competent jurisdiction.
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Paragraph 5 by its terms would apply to any acquisition during the marriage2 by any
method by any party. Indeed, this Court has used the identical language, "acquired by the
parties," on two separate occasions to mean property acquired together or separately.
Jefferies v. Jefferies, 895 P.2d 835, 837 (Utah App.1995) ("[A]ll assets acquired by the
parties during marriage are to be considered by the trial court when making an equitable
distribution . . . " ) ; Elman v. Elman, 45 P.3d 176, 443 Utah Adv. Rep. 40, 2002 UT App
83,1HP8-39 (Utah App. 2002) (a property division divorce case quoting Jefferies in
discussing the husband's stock interest in a corporation started by his parents and
"acquired" only by him).
The trial court refused to follow this logical interpretation, adding instead the word
"together" after "acquired by the parties." Thus, the trial court changed paragraph 5 from
a paragraph of inclusion to one of exclusion. Under the trial court's interpretation,
paragraph 1 is a paragraph excluding property and paragraph 5 further excludes property.
That is contrary to any logical analysis of what paragraph 5 was intended to do.
c.

Paragraphs 6 and 9 Show Paragraph 5 Was Intended to Include
Separately Acquired Property.

That paragraph 5 includes property acquired by either or both parties is
conclusively shown by the fact that paragraphs 6 and 9 specifically limit the broad

2

While Paragraph 5 does not specifically state that the acquisitions it covers are
those that occur during the marriage, this intent is clearly shown by the limitation on
paragraph 5 contained in paragraphs 6 and 9.
Page 9

application of paragraph 5 in certain situations. Paragraph 6 states that "[paragraph 5 is
subject to the provisions of paragraph 9

" Paragraph 9 then provides:

In the event that either party to this Agreement should sell, convert or
exchange any of the properly owned by him or her prior to the marriage,
then the proceeds of the sale from such sale or exchange or such other real
or personal property acquired from such sale shall be deemed to be subject
to this Agreement, not as property acquired during the marriage, but as
substitute property owned by the party prior to the marriage.
This is the only limitation on the broad expanse of paragraph 5.
The trial court's interpretation of paragraph 5 makes paragraphs 6 and 9
superfluous. If, as the trial court ruled, paragraph 5 granted the surviving spouse only
property acquired "together," there was no need for paragraph 9 and its exclusion of
property acquired by "either party to this Agreement" through a sale or exchange of premarital property, because the replacement property acquired by "either party" was already
excluded by paragraph 5. Where paragraph 6 expressly provides that paragraph 5 is
subject to paragraph 9, the parties clearly did not intend paragraph 9 to contain
unnecessary surplusage. See Berman v. Berman, 749 P.2d 1271, 1273 (Utah App. 1988)
(regarding the interpretation of a prenuptial agreement, "[Utah Courts] do not add, ignore,
or discard words in this process; but attempt to render certain the meaning of the
provision, in dispute, by an objective and reasonable construction of the whole contract."
Emphasis added.)

Page 10

d.

Paragraphs 7 and 8 Further Support this Conclusion.

Paragraphs 7 and 8 address the possibility of a simultaneous death. Paragraph 7
states:
In the event of simultaneous death of the parties to this Agreement it is
agreed by the parties that the property owned by Louis prior to his marriage
shall be distributed to his heirs at law, share and share alike. The property
owned by Barbara prior to her marriage shall go to her heirs at law, share
and share alike.
Paragraph 8 then provides:
In the event of the simultaneous death of the parties all properties acquired by
them during their marriage, be it real, personal or mixed shall be divided one-half
to Barbara's estate and one half to Louis' estate.
If death is simultaneous, each spouse keeps the property he or she owned "prior to [his or
her] marriage." But "all property acquired by them during their marriage, be it real,
personal or mixed shall be divided one-half to [each party's] estate." "Acquired by the
parties" in paragraph 5 and "acquired by them during the marriage" in paragraph 8 are
substantively identical. Adding "together" after "acquired by them during the marriage"
in paragraph 8, as the trial court did to "acquired by the parties" in paragraph 5, leaves
another hole in the contract. Under that interpretation of paragraph 8, there is no
provision for property acquired separately during the marriage. Barbara submits that
paragraphs 7 and 8 were intended to cover all situations involving the couple's property
when their deaths were simultaneous, exactly as paragraphs 1, 5, 6 and 9 were intended to
do when their deaths were not simultaneous. Under Barbara's interpretation of the
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Antenuptial Agreement, there are no unnecessary provisions nor are there any holes in the
contract.
3.

The Trial Court's Interpretation is Unreasonable.

Barbara's interpretation of the Ante Nuptial Agreement is fair, equitable, and
reasonable. In interpreting a postnuptial agreement, the Utah Supreme Court recently
held:
[W]here there is doubt about the interpretation of a contract, a fair and
equitable result will be preferred over a harsh and unreasonable one. And an
interpretation that will produce an inequitable result will be adopted only
where the contract so expressly and unequivocally so provides that there is
no other reasonable interpretation to be given it.
Peirce v. Peirce, 994 P.2d 193, 2000 UT 7, \\9 (Utah 2000) (emphasis added; citations
omitted).
In this case, the trial court's interpretation leads to the result that Barbara receives
essentially nothing under paragraph 5. Barbara gave up a valuable right to a $325.00
annuity during the marriage in return for the promise contained in paragraph 5. To rule
that the promise is meaningless is harsh, unreasonable, and inequitable. Morever, as
shown above, the terms of the Ante Nuptial Agreement do not "expressly and
unequivocally require that interpretation. Indeed, only by rewriting paragraph 5 to add
the word "together" and by ignoring the actual limitations on paragraph 5 set forth in
paragraph 9, the actual terms of paragraph 1, and the implications of paragraphs 7 and 8,
could the trial court reach this result.
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Furthermore, the trial court's interpretation of the Antenuptial Agreement
illogically rewards a divorcing spouse with greater benefits than a surviving spouse would
receive. Had Barbara divorced Louis, she would have been entitled to an equitable
division of the property Louis acquired separately during the marriage. Davis v. Davis,
76 P.3d 716,479 Utah Adv. Rep. 6,2003 UT App 282, f 11 (2003). Being a loyal,
surviving wife of twenty three years, according to the trial court, gave her no rights to his
separately acquired property.
Barbara's interpretation, on the other hand, rewards the survivor of a marriage of
substantial length with an increasing share of the decedent's estate. As the marriage
continues, the property acquired by the parties during the marriage becomes a larger
percentage of their total property. On the other hand, in a marriage of short duration, the
survivor would receive a substantially smaller percentage of the decedent's total property.
This is an equitable, fair, and reasonable method for compensating a party for being loyal
to the end of a long term marriage.
Since the trial court's decision is erroneous, Barbara asks the Court of Appeals to
reverse the trial court, instruct it that the agreement grants Barbara all property acquired
by Louis during the marriage, and remand for a determination of damages.
II.

Barbara is a Both a Beneficiary and A Claimant Against the Estate.
The trial court erroneously ruled that Barbara was not a creditor of the estate, and

if she was a creditor, she failed to timely present her claim against the estate. R.1345.
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Louis provided in his will that Barbara "is to receive per terms of our anti (sic) nuptial
agreement...." Trial Exhibit 4 at 1-2. The trial court apparently believed that Louis
could unilaterally change Barbara's status as a creditor to that of a beneficiary by this
action. That is illogical. Louis might be able to make Barbara a beneficiary of his estate
if he wanted, but he could not change her status as a creditor. In Pennsylvania, the wife
simply remains a creditor of the estate.
[I]t is well established that when 'a testator in his will gives specified
property or a share of his estate in exact or substantial compliance with the
terms of his obligations under an inter vivos property settlement [or
antenuptial agreement] made with his wife, that wife is a creditor of his
estate and not a legatee under his will.' [Consequently, the wife's claim is
superior to the claims of other legatees and devisees."
In re Estate ofBlumenthal, 812 A.2d 1279, 2002 PA Super 382, f 19 (Pa. Super. 2002)
(citations omitted; emphasis and additions in court's opinion).
Likewise, under the undisputed facts, the trial court erroneously ruled that Barbara
did not timely present a claim. First, the presentation of a claim is not required where, as
here, the decedent acknowledges the debt and directs the personal representative to pay it.
Jordan v. Young et al, 84 P.2d 970, 971-72 (Kansas 1938) (holding that the testator's
direction that a debt owing to her daughter "must be paid" extinguished any requirement
to present the claim). Under Utah law, that same rule follows logically from the personal
representative's duty to "settle . . . the estate in accordance with any probated and
effective will...."). Utah Code §75-3-703.
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But even assuming that a claim must be presented, Barbara adequately presented
her claim. Immediately, following the hearing on the personal representative's petition
for appointment as personal representative, Barbara showed his counsel the original of the
Antenuptial Agreement. T.72-73. Thereafter, the personal representative's attorney
asked for the original, Barbara only agreed to provide counsel with a copy, a copy was
made by Barbara's counsel at the courthouse, and the copy was there presented to the
personal representative's counsel. Id. This is adequate to constitute a presentation of a
claim under Utah law. Utah Code §75-3-804(1) (requiring only the delivery to the
personal representative's counsel of "a written statement of the claim"); see Quinn v.
Quinn, 772 P.2d 979, 980 (Utah App. 1989) (requiring only "fair notice of the nature and
basis of the claim asserted and a general indication of the type of litigation involved").
Where the written will directed payment" per terms of our anti (sic) nuptial agreement,"
handing the personal representative's counsel a copy of the actual contract is the best
"written statement of the claim" that can be made. It is far superior to a letter stating "I
am making a claim under the antenuptial agreement." Quinn, 772 P.2d at 982, fn 2.
Moreover, the law of the case doctrine would also protect Barbara's rights as a
creditor of the Estate. The trial court's "Order on Estate's Motion for Assistance in
Administration of the Estate," dated December 17, 2001, stated:
There has been no challenge to the validity of the Ante Nuptial Agreement
dated March 25,1976 . . . , and the Court finds no basis for any such
challenge. Accordingly, the Court concludes as a matter of law that the
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Ante Nuptial Agreement is a valid and binding contract, subject to ordinary
contract principles.
R.139 (emphasis added). In its "Order" dated September 17, 2002, the trial court
reaffirmed its December 17, 2001 Order:
By Order dated December 17, 2001, this Court concluded as a matter of law
that the Ante Nuptial Agreement entered into between Barbara Uzelac and
Louis J. Uzelac is a valid and binding contract, subject to ordinary contract
principles.
R.339. Even more importantly, in that Order, the trial court further held:
Ms. Uzelac's interest in Louis J. Uzelac's estate is defined entirely by the
parties' Ante Nuptial Agreement. Having elected to contractually define
her rights in Louis J. Uzelac's estate in the Ante Nuptial Agreement, Ms.
Uzelac has waived any statutory claim to a homestead allowance as a matter
of law.
R.339-40. In essence, the trial court's later decision that Barbara is not a creditor of the
estate modified these Orders to make the Antenuptial Agreement "valid and binding"
against Barbara but not in her favor. Not only is it patently unfair to apply a contract in
such a one-sided way, it violates the law of the case doctrine. Thurston v. Box Elder
County, 892 P.2d 1034, 1038-39 (Utah 1995) (requiring exceptional circumstances, not
present here, for modifying a prior order of the trial court).
Thus, under the undisputed facts, the trial court's application of the lawr was
erroneous. Barbara is a creditor of the estate, and she is entitled to the preferential
treatment accorded to creditors under the Utah Uniform Probate Code. See Utah Code
§75-3-901; §75-3-902 (requiring abatement of devises to pay estate creditors).
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III.

The Personal Representative Waived His Right to All but Nine Specific Items
of Personal Property.
fn its April 5, 2004 Order, the trial court ruled tfiat "Barbara also seeks a

distribution of certain personal property owned by Lou prior to the marriage." R. 1344.
This is inaccurate. Barbara filed no pleading to that effect. Indeed, there is no dispute
that Barbara was in possession of the property in question. T. 121-22. The burden was on
the personal representative to identify and claim the specific property in Barbara's
possession that should be delivered to him. Utah Foundry & Machine Co. v. Utah Gas &
Coke Co., 131 P. 1173, 1176-78, 42 Utah 533 (Utah 1912) (holding burden of proof on
party claiming conversion of property).
The personal representative clearly understood this when he submitted his pre-trial
brief.
The Estate asserts that the only property that properly passes to Barbara
under paragraph 5 of the Ante Nuptial Agreement is assets jointly held by
the parties at Lou's death. Consistent with this interpretation, the Estate has
transferred or allowed the transfer of all assets held jointly by Lou and
Barbara to Barbara. The truck, the personal property in the home, and
$15,000 in the joint Zions bank account are all now in Barbara's possession
and the Estate makes no claim to them.
Defendant's Trial Brief dated September 26, 2003 at 12-13 (emphasis added). T. 121-22
(personal representative testified he was waiving any claim to the personal property).
Thus, the personal representative, and his counsel, clearly understood that it was his
burden to make any claim for the recovery of the personal property.
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Moreover, at trial, the personal representative withdrew his complete waiver.
Counsel for the personal representative called Allyson Uzelac, the decedent's daughter, to
identify several specific items that she claimed belonged to the decedent before the
marriage. T. 138-39. With the exception of nine items, she specifically stated she was
waiving any claim to any other property. T.132, 133-34, 138-39. After her testimony,
Barbara's counsel asked whether or not the personal representative was waiving his
claims. T.139. Counsel for the personal representative stated that the estate only wanted
those items identified by Ms. Uzelac. "If we can get those ten items,3 then I think that part
is all resolved. They can keep everything else. So that's where the personal
representative is on that issue." T. 139-40.
When the Order the trial court eventually signed was prepared and sent to Barbara,
she objected on the basis that the Order did not identify that the personal representative
was waiving his claim to all property other than that identified by the decedent's
daughter. Barbara Uzelac's Objection to the personal representative's Proposed Findings,
Conclusions, and Order seriatim, R. 1317-33. The trial court entered the Order over her
objection. R. 1349-50. In denying Barbara's objection that the estate had waived its claim
to all other items, the trial court stated that the personal representative could file a written
waiver if he so chose. Minute Entry dated April 5, 2004, R. 1349-50. Apparently, the

3

The decedent's daughter only identified nine items she claimed belonged to her
father before his marriage to Barbara that she and her sister wanted. T. 132-33.
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trial court believed that the personal representative was not bound by an oral waiver made
in open court.
Under these circumstances, the trial court's refusal to award the personal
representative only those items identified and not waived was error. Moreover, even if
the trial court's decision is entitled to a modicum of discretion, State v. Pena, 869 P.2d at
938-39, its decision abused that discretion. Major v. Hills9 980 P.2d 683, 369 Utah Adv.
Rep. 24, 1999 UT 44, f7 (Utah 1999) (resolving a discovery dispute based on a waiver
made in open court). Where Utah law allows knowing waivers of criminal rights in open
court, there is no reason not to give effect to a waiver of property rights in open court.
See generally State v. Mortensen, 73 P. 562, 565, 566, 26 Utah 312 (Utah 1903)
(approving waiver made in open court of right to cross examine witnesses). Barbara asks
the Court to direct the trial court to enforce the waiver made in open court and to award
the estate, with one exception, only those items that the personal representative identified
that belonged to the estate4 during the trial.
The one exception relates to the daughter's testimony that she wanted "various
tools out in the shop." In order to prevail on a claim of replevin, an adequate description
of the property is an absolute necessity. Knighton v. Manning et ai9 33 P.2d 401, 404
(Utah 1934) (finding "certain household goods, furniture, cooking utensils, etc., four head

4

The decedent's daughter testified that she wanted property she owned returned to
her. This is her claim, not the estate's. Thus, the trial court should not include that as
part of the order in any event.
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of cows and a calf, one yellow gold band ring with a diamond set in it" insufficient).
"Various tools in the shop" is insufficient. No officer could enforce an order awarding
"various tools in a shop." Thus, the trial court should not order delivery of "various tools
in the shop" even though that claim was not waived.
IV.

The Trial Court Abused its Discretion When it Refused to Order the
Recovery of Distributed Property.
When Barbara discovered that the personal representative had distributed all of the

estate's remaining real property (Trial Exhibit 21) and had jeopardized her ability to
obtain full compensation for the damages she sought, she moved the trial court for an
Order voiding the deed of distribution or requiring the beneficiaries to return the property
to the personal representative. R.912-941. The trial court denied the motion on the basis
that "the personal representative distributed the property consistent with the terms of both
the [decedent's] will and [the antenuptial] agreement, and has not breached his duty in
violation of UCA §75-3-703." R.1082; see Tab 3.
The fact that a personal representative has distributed an estate consistent with
some of the terms of a will is not dispositive of the issue raised. If the trial court's
statement were accurate, no personal representative would be required to pay any monies
to a claimant; every personal representative would simply distribute all assets to the
beneficiaries and let the claimants fend for themselves. Moreover, contrary to the trial
court's statement, the distribution was not "consistent with the terms of the will. ..."
Paragraph I of the Will states: "I direct that after all just debts, funeral expenses and
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expenses of administration are paid, I give, devise and bequeath . ..." Trial Exhibit 4 at
1. Only if Barbara has no valid claim is the personal representative's action justified.
Thus, if the Court of Appeals reverses the trial court's interpretation of the Antenuptial
Agreement, the Court of Appeals should also reverse this Minute Entry as an abuse of the
trial court's discretion and direct the lower court to reconsider this matter after setting the
amount of damages owed to Barbara.
CONCLUSION
Barbara's interpretation of the contract is consistent, logically follows the natural
meaning of the words used, and leads to an equitable and just result. Barbara gave up a
valuable property interest (the $325.00 per month annuity payments) to marry Louis.
Barbara depended on the natural meaning of the promises made in the Antenuptial
Agreement. To interpret that all she got in return is any asset she acquired together with
her husband makes this Ante Nuptial Agreement not just unreasonable, it is
unconscionable.
Accordingly, Barbara asks the Court of Appeals to reverse the trial court and direct
it:
a.

To rule that Barbara is a creditor of the estate;

b.

To rule that, under the Antenuptial Agreement, Barbara is entitled to all

property acquired by Louis during the marriage;
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c.

To calculate Barbara's damages based on that interpretation and the

evidence adduced at trial.
d.

To enforce the personal representative's waiver of his claim for personal

property made in open court and to limit the award of personal property to the items
(eight in total) identified in court (other than "various tools in the shop"); and
e.

To reconsider whether the distribution made in May 2003 should be

recovered after calculating the damages to which Barbara is entitled as a creditor.
Dated t h i s ^ d a y of July, 2004.
BLACKBURN & STOLL, LC

Charles M. Bennett
Attorneys for Barbara Uzelac
H:\CHARLESB\CMB\PLEADINGS ETQUZELAC-APPELLATE-BRffiF-FINAL-VERSION.BRF

Page 22

CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the foregoing APPELLANT'S
BRIEF were hand delivered to the following this }*>& day of July, 2004:
Mary Gordon
Lee Curtis
Manning Curtis Bradshaw & Bender
3rd Floor Newhouse Building
10 Exchange Place
Salt Lake City, UT 84111
and one courtesy copy was mailed to:
Margaret H. Olson
Hobbs & Olson
525 South 300 East
Salt Lake City, UT 84111
Angela Marie Mageras
4200 East Lodewyck Drive
Las Vegas, NV 89121
Amanda D. Mageras
4200 East Lodewyck Drive
Las Vegas, NV 89121
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ADDENDUM
Ante Nuptial Agreement, Dated March 25, 1976

Tabl

Order dated April 4, 2004

Tab 2

Signed Minute Entry dated September 27, 2003

Tab 3

Tabl

ANlh NUt LiAL AGREEMENT
.
_ _ _ _
it*

^ ^

UnLe Nuptial Agreement made .liia /^^

by and between LOUIS J, UZELAi
b
ft

I tahf

Salt Lake City, Of ah, hereinafter referred to a^ Barbar i»

WHEREAS

WHEREAS, Louis during said prior marriage acquired
certain real and personal properties, and
WHEREASfLouis had as issue of said marriage two childrenj

14

16
17
18
19

Louis was previously married, which marriage.

was terminated by the death of his wife, =tnd

12

15

ontempla11 n] TMIT iiqj

and

10

13

,

WHERLA-, Louis and Barbara are

a

n

of Salt Lake City,

hereinafter referred to as Louis, ani BARBARA BOWDEM of

W I T N E S S E T H

n

day of

to-wit:

SUSAN BROOKE MAGERAS and ALLYSON I

UZEIAC, and

WHEREAS, Barbara was previously married rfhich marriage
was terminated by the death of her husband, an I
WHEREAS, Barbara acquired during her previous marriage
certain real and personal properties, aitd
WHEREAS, Barbara had as issue of her said previous

20
marriage one child, to-wit:

ELIZABETH BOWDEN, 4i3

21
22

WHEREAS, Louis and Barbara are lesirious i£ intermarrying, but both wish to prjt-ect the interests of their heir

23
at law in and to the property acquired by the respective parties

24
during their lives, and

25
WHEREAS, the parties wish to define and make defmatf

26
the property interests of each of them with respect to-the other's

27
property, and

28
WHEREAS, the parties desire to put into written fori

29
their understanding with respect to the disposition of their

30
respective properties,

31
NOW THEREFORE, in consideration of the premises and thp

32
inter-marriage of the parties it is hereby agreed by and between

33
the i irtles as follows:

34

1

I

PLAINTIFF'S 1 ]
* EXHIBIT

I

1.

In the event of the termination of this marriage by

death or otherwise all of the real, personal or mixed property
owned by each party hereto prior to the marriage shall be the sole
and separate property of him and her or their respective estates
and that each party hereto agrees to execute and deliver to the
other or his or her estate a quit-claim deed in and to all real,
personal or mixed property owned by hira or her prior to the marriage.

In the event that said quit-claim deeds are not executed

this Agreement shall suffice as an adequate quit-claim deed for
10 said purpose.
11

2.

Each party hereto agrees to insure the life of the

12 other with a life insurance policy or name the other as a benefic-

s

13 iary to receive from the proceeds from existing policies upon the

ffl

£ o Z
hi

14 life of the other the sum of Five Thousand Dollars ($5,000).

Z-

15

Sis'-:
| f i .5gs
Sis
<

3.

In the event of the termination of the marriage by

16 death or otherwise, Louis agrees to provide supplemental health
17 and accident insurance coverage equal to that now provided by the
18 U.S. Government which will be lost by Barbara by reason of said
19 marriage; in addition, to pay all moving costs from the dwelling

2
O
tr

20 house of the parties back to her own property; that in addition

s

21 thereto, she shall have, in the event of the death of Louis, the
22 right to reside in the dwelling house of the parties for her life23 time, or such shorter time as she may elect however in the event
24 that she should remarry then she shall move therefrom within a
25 reasonable time back to her own separate property.
26

4.

It is further agreed that in the event that Barbara

27 is unable to requalify for certain income payments that she is now
28 receiving from an annuity policy being paid to her by the United
29 States of America that the estate of Louis, or Louis, shall pay
30 to Barbara in monthly payments or in a lump sum, reduced to its
31 then present value such sum of money as she would lose until such
32 time as she could requalify for payments under said annuity.
33

5. The parties further agree that all property, whether

34 real, personal or mixed acquired by the parties shall go to the
-2-

*- " '--

i:. the event of the death of the other, or If otherwise

irmmated, shall be equitably divided as the parties may agree -.r
i

3 | as :fi

o~ dscreed by a court of competent jurisdiction.
*

Paragraph 5 is subject to the provisions of paragraph

:J .i •» c: *:his Agreement,
in the event of simultaneous death of the parties
1

t-~s Agreement it is agreed by the parties that the properr

r:

-

Leu:.-? prior to his marriage shall be distributed to h* •
.

:

rr:

share and share alike.

.

The property owned by :3ar-

ne- carriage shall go to her heir?; at law, share and sh.;re

"he event of the simultaneous death of the parties
' j -ill property ac qu ir e d by them during their marriage, be i t r e a J ,
| peri *al ^r mixed shall be divided one-half to Barbara's estate

c e w z -

t

15 ' 3nd wxie-half to Louis' estate.

• SOS

sir.:
z
<
5

'.-: the event that either party to this Agreement
i

17 | should sell, convert or exchange any of the property owned by
IS ,j .liir r her prior to the marriage, then, the proceeds from, such sale
')
19 i or «xchange or such other real or personal property acquired from,
20

such sale shall be deemed subject to this Agreement, not as
property acquired during the marriage, but as substitute property

22

OWT"" -

-. -2 party prior to marriage.
• W1711ESS WHEREOF, the parties hereunto have set their

na- '

i-'; -^ -

< ^

28
29

tc/s

Witness

*- -e date first above written.

?£

I—I: QM&=r.

<?•*

"iStz^^^i.

, /,S.f: -&•&

BARBARA 3CWDEN

J*: .1

-3-

I

¥11$ 73ISTBSCT COURT
Thiru Judicial District

(£

SALT LAKE COUNTY/^T^

9y,

"^

VA*

(filmilly I'liari*

L.R. Curtis, Jr. #0784
Mary C.Gordon #6880
MANNING CURTIS BRADSHAW
&BEDNARLLC
Third Floor Newhouse Building
10 Exchange Place
Salt Lake City, UT 84111
Telephone: (801) 363-5678
Attorneys for the Estate of Louis J. Uzelac and
Joseph G. Uzelac, Jr. as Personal Representative of
the Estate : y ! oris T Uzelac

C\ THE THIRD j^DR.;.-.... • >o fRiCT (_ J L R i L\
SAIT * A i<F CUL N TY, STATE OF UTAi

FN THE MATTER OF THE ESTATE CF
LOUIS J. UZELAC,

•' )SX

)
)
)

ORDER

sed.
Probate No. 993901690
Judge L.A. Dever

This matter came before the Court for trial on uci• ..

-

-...

•"

appeared for the PlamU 1.1 I h' ( uilr, li i n. I Mnrv C. Gordon appeared for the Defendant.
Based upon the testimony and exhibits presented at trial and the pre- and post-trial memoranda • >f
're parties, the arguments of counsel and gum] valise appeanm1 iberefore, the Court reaches the
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1.

The deceased, =

G:\uze20218\20 Esiate\ORDERTrial (NoJnoC).wpd

and Plaintiff Barbara Uzelac ("Barbara")

1W

were married on April 14, 1976. At the time of their marriage, Lou was 60 years old and Barbara
was 49 years old.
2.

Lou's first wife Ruth died in January of 1974.

3.

Lou had two children from his marriage to Ruth: Allyson Uzelac and Slusan

Brooke (Uzelac) Mageras.
4.

Barbara's first husband Renold died in August of 1970. Barbara had two children

with Renold, one of whom had died in 1974.
5.

Several weeks prior to their marriage, Lou and Barbara executed an Ante Nuptial

Agreement dated March 25, 1976 (the "Ante Nuptial Agreement").
6.

In the Ante Nuptial Agreement, Lou and Barbara acknowledged that they had

separate children and had "acquired certain real and personal properties" prior to their marriage.
7.

Lou and Barbara agreed that the purpose of the Ante Nuptial Agreement was to

"protect the interests of their heirs at law in and to the property acquired by the parties during
their lives,.. . define and make definite the property interest of each of them with respect to the
other's property, and . . . put into written form their understanding which respect to the
disposition of their respective properties . . . . "
8.

Accordingly, in paragraph 1 of the Ante Nuptial Agreement Lou and Barbara

agreed that "[i]n the event of the termination of this marriage by death or otherwise all of the real,
personal or mixed property owned by each party prior to their marriage shall be the sole and
separate property of him or her or their respective estates . . . . "
9.

In paragraph 5 of the Ante Nuptial Agreement, Lou and Barbara agreed that in the

G:\uze20218\20 Estate\ORDERTnai (NoJnoC).wpd

2

event nt the deiih nt imr *M linn "all property, whether real, personal or mixed, acquired by the
parties shall go to the survivor.'1
1

'cKdi.:;.

"• •

-- * -•

- • ?s that in the event of Lou's

death Barbara would have "the right to reside in the dwelling house of the parties for her lifetime,
or such shorter time as she may elect howe\t:i,

In M nhli.il ,hc Ju«uld ieni-^ " • -

more therefrom within a reasonable time back to her own separate property."
11. • On September 29, 1978, Lou prepared a holographic will (the A ill"
Fei

"•••*3'

'

'

s :

' * • his Will (the "Codicil"). Lou's Will incorporating

the Ante Nuptial Agreement and the Codicil were entered into probate on December ',, lvw.
12. .

In his "'A ill ami ('udiul, I on ilnwttNl that his t^stnle he divided as follows:
a.

First, all debts, expenses and administration expenses are to be paid.

b.

Then Lou left all of his properly in equal shaies HI In i daughters Rn icike
Mageras ("Brooke") and Allyson Uzelac ("Allyson").

c.

Then Barbara was "to receive per terms our ante nuptial agreement dated
Mareli "^ I""'

d.

" /

Lou then made a $5,000 bequest to each of his granddaughters Angela
Mageras (""Angela"1! am! \manda Mageras ("Amanda")

13.

At the time of his marriage to Barbara, Lou owned certain real property, including

two parcels located at 5501 and :.

14.

n ^ : , . , ^ . . : .. :K_=. . :

.

i* T shares in

Barbara and Lou lived in the residence located on the 5 5 ^ anu :
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1

Drive properties (the "Residence") during their marriage.
15.

At the time of his marriage to Barbara, Louis held bank accounts in his name

having a total value of $52,012.42.
16.

During his marriage to Barbara, Lou deposited all of his earnings and other

monies he received in bank accounts held in his individual name.
17.

During her marriage to Lou, Barbara deposited all of the her income and monies

received in bank accounts held in her name alone or in accounts held with her daughter from her
previous marriage.
18.

Lou and Barbara each made various gifts of cash and property to their separate

children during the marriage.
19.

Lou died on November 6, 1999. He was survived by Barbara and his two

children, Allyson and Brooke, and his granddaughters, Amanda and Angela.
20.

Joseph G. Uzelac, Lou's brother, was appointed personal representative of Lou's

estate on December 7, 1999.
21.

At the time of his death, Lou held eight accounts at financial institutions having a

total balance of $277,716.00. All but one of these accounts were in Lou's individual name.
22.

Of these accounts, four were "payable on death" accounts having date of death

balances totaling $201,839.15. Barbara was the death beneficiary on one account, which had a
date of death balance of $12,790.00. The surviving death beneficiaries on the other accounts
were Brooke and Allyson.
23.

Consequently, Lou's non-POD accounts held $75,876.85 on his date of death.
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I

24.

At his death, Lou also owned certain stocks having a date of death value of

$36,950.91, vvhich n^ ,*,
25.

.Ui ^ ^ - .JU«. name.

Barbara has received $15,000 withdrawn .from,, one of Lou's individual accounts

prior to his death and deposited after Lou's death in a joint Zions bank account in Lou's and •
Bai bai a's naiii.es She has also rece I eel the $4,858.83 held in the joint account prior to this
deposit.
26.

On Luii1,'. JL'JIII, biail'iii.i icceivcl appro\in • • "• * . * • •

* ^ r D account

in Lou's name on which she was designated death beneficiary.
tUMl

.

- .

P :-u.-ra seeks a distribution from Lou's estate under the Ante Nuptial Agreement equal to
the amount or Lou's bank accounts held, in his individual name at death, as well aj all monies
earned by Lou during the miirnair^ w ^xtvss of the S5?. 012.42 he held in bank accounts when he
married Barbara. Barbara's claim includes the amount of certain gifts Lou made to his daughters
during the marriage. Barbara a^sv. ^ ; ^

* .

• ,M ••

• 0u

prior to the marriage that is located in the Residence. The Estate responds that Barbara has
already received all distributions to which she is entitled under I he Ante Nuptial Xgreemcnt, ami
.< smi^^al of her Complaint in full.
The Court has previously ruled, on the Estate's motion, that Kd, me Ante :.^~-*jyieeujcm m i * ilnl uid binding agreement i h i Barbara has a life estate in the Residence and is
responsible for payment of all maintenance, insurance and taxes on the properties on which the
Residence is located; (c) baroara „. ...;..:.
G:\uze20218\20 Estate\OI<Litf.
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••• ?stead and family ,illnw;ince are
•

I

barred as untimely or due to their waiver in the Ante Nuptial Agreement; (d) Barbara's claims to
reimbursement of her civil service annuity discontinued during her marriage to Lou, COLA
increases on the annuity as reinstated after Lou's death, health insurance and life insurance fail as
a matter of law and undisputed fact; and (e) Barbara is not entitled to a recapture of the amount
of Lou's POD accounts that passed to his daughters outside of probate. The Court also has
previously ruled that the Personal Representative's sale of one parcel of real estate located at
1991 Pheasant Circle, Holladay, Utah and owned by Lou prior to his marriage to Barbara, and his
distribution of the two parcels on which the Residence is located to Lou's daughters subject to
Barbara's life estate, was in accordance with the Ante Nuptial Agreement and the Court's
December 18, 2001 ruling that Barbara held a life estate in the encumbered parcels.
The Court further ruled at trial that Barbara is a beneficiary and not a creditor of the
Estate, and that even if she were a creditor she failed to submit a timely creditor claim under
Utah Code Ann. §75-3-803(3). As such, the only issue remaining at trial was the interpretation
of the Ante Nuptial Agreement's directive that on the death of the first spouse to die all
properties acquired "by the parties" during the marriage pass to the survivor. X)n this remaining
issue, the Court rules as follows:
1.

The Ante Nuptial Agreement is unambiguous. Paragraph 5 states that "all

property, whether real, personal or mixed, acquired by the parties shall go to the survivor, in the
event of the death of the other . . . ." Paragraph 5's reference to "property. .. acquired by the
parties" means property acquired by the parties together during the marriage. It does not include
property acquired by each party individually during the marriage. This interpretation is
G \uze20218\20 EstateVORDERTnai (NoJnoC) wpd
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\

^

supported by the clear language of this paragraph referring only to property acquired by "the
parties"—-not each p a ^

, i.o .;;urp:e:au^ . .

did not commingle their assets during their marram* They kept their monies earned during the
marriage in separate bank accounts, they held all ui the^ assets in their indh idual names and not
jointly .iiiii they each 'nadr yji) it

il

«'ir separate children throughout the marriage. The only

asset Lou held jointly with B .• - c : ar his death which would pass to Barbara under paragraph 5
was i:\z tsj ...

^-:.JV

i

• ....

.i

has recen red the funds in this ;

Barbara's claim to a

distribution of assets held by Lou individually at his death is therefore without merit. Her claim
to a recapture of gifts' made by Lou to his children during .
2

._

* *•

- '.

Barbara's claim that her life estate in the Residence includes personal property in

the Residence owned by Lou prior to the marriage is without merit. In the absence of anything in
tl,

\

v .i.^ a ..

'"

*••

•' i designated house does not include personal

property Haas v. Haas. 421 So.2d ht>4. bob (hi. App. 1982); In Re: Ottoveggio's Estate, 145
F ^

rj

.

-

Will states that Barbara's entitlements are set forth under the Ante Nuptial Agreement. The Ante
Nuptial Agreement does not grant tw
r '•":!,r- Instead, under the clear terms of paragraph 1 of the Ante Nuptial Agreement, all real,
personal or mixed property owned by Lou prior to his marriage to Barbara passes to his esLik' !• "i
distribution i inder his 1" * ' ill

G:\uze2021 H 20 tmtc
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mv»

Based upon the foregoing Finding of Fact and Conclusions of Law, the Count hereby
enters the following
ORDER
Plaintiffs Complaint is dismissed WITH PREJUDICE.
IT IS SO ORDERED.
DATED this 2_ day of JfeSSLy, 2004.
BY THE COURT:
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Charles M. Bcum...
BLACKBURN & STOLL, LC
77 West 200 South, Suite 400
Salt Lake City, Utah 84101
Attorneys for Barbara Uzelac
Margaret Olson, Esq.
HOBBS& OLSON
525 South 300 East
Salt Lake City, Utah 84111
Attorneys for Allysoa D, Uzelac and Susan Brooke Mageras
Angela Mar le Mageras
4200 East Lodewyck Drive
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THIRD DISTRICT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

MIN

IN THE MATTER OF THE ESTATE OF:

CASE NO. 9 b ^

1 III IIS 1 II7FI, A) ,

,^o

JUDGE L.A. DEVER

Deceased.

"I his matter is ci irrently beforp thi* • :nurt o- '^.i ? a ^ ^zeiac's "Motion For An
Order Directing Bei leficiaries I u Re -

.JStcL

Alternative Voiding The Deed Of Distribution.'' The rpipvam fac/s are as follows.
• On May 31, 2003 the personal represe

. ^ a ^ u j e n t s estate distributed,

til i = i emaining acres of the Highland Drive Prc*^ ^ to his daughters,. Susan Mageras
and Allyson Uzelac ("daugl iters"), subject to a life estate in I lis widow Barbara Uzelac
f

"

cia»riinc :h,r

T

- «

nges the representative's distribi itioi i
ha MS her rights as a creaitor by reducing the estate assets to less than

either 1 )order de i

t s daughters to c*

-» property back pursuant

Utah Code Ann. § 75-3-712(1).
As an initial matter, issues peildiiniuj lu dii inleipreUtkHi i il In "iih I lupti.al
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Agreement and to Uzelac's "damages theory" are the proper subject of the October
7, 2003, trial or have been previously addressed in the Court's Order on the Estate's
Motion for Summary Judgment. That said, the sole issue currently before this Court is
whether a basis exists for the Court to order decedent's daughters to return the
distributed property. Upon thorough consideration of the matter, the Court finds no
basis for Uzelac's request, and therefore denies Uzelac's motion.
Utah Code Ann. § 75-6-107, entitled "rights of creditors," provides a mechanism
for creditors to demand that a personal representative take possession of POD
accounts if the amount of the creditor's claim is greater than the estate assets. The
provision is limited, however, to creditors who file a "written demand" with the personal
representative within " two years of the death of decedent." Significantly, Uzelac failed
to make demand upon the personal representative within the two year time limitation.
Consequently, Uzelac is unable to rely upon the code provision designed to assist her
in her claims as a creditor
While Uzelac does not rely upon the creditors provision, she does rely upon Utah
Code Ann. § 75-3-703 and claims that the personal representative breached his duty to
administer the estate in accordance with the rights of the claimants. In relevant part,
UCA § 75-3-703 states "[a] personal representative is under a duty to settle and
distribute the estate of the decedent in accordance with the terms of any probated and
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effective will and this code as expeditiously and effidently as is consistent with the best
intei---

- *•;.-:

>"l"*z

*

except for Uzelac's entitlement:

- Ante N ; •

-

neestate

Agreement. See, Uzelac Will at

the residence located on the estate property for her life or.-..;.-:t/l such time as she moves.
-•^--^•• : -

See, Ante Nuptia.
property cons

• ;->-.-3 * ie •

th the terms of b<^h M - will ana :ne agreement, and has no*

breached his dui.

:

. J3

Additionailv uzelac argues that the Court should void the distribution pursuant to
Utah Code Apr §

-,C-3-712I

substantial

by alleging that the transaction was affected by a

~~ -*st Under that provision, however, a distribution is voidable

only if there was a substantial conflict and the decedent's will did not expressly •
autnonze thi rr, mcMi. tmn

f*i i

n i -1' <H , i mt find evidence of a conflict of interest,

however, even -t cf - did exist, both decedent's will ana tne agreement expressly
authorized

IIIIH

-m < i

m

AM

nniiniji

iln

II

insr-nl

i.-ibifi fnni i

nfln-t of

interest.
Fm III me dljuiHi

IIIPIIIIMIIMII

UMiuiiiii1 llii 1 peirsi iii.il ippii ,; >'nhlr/p l u , mi I hrpached

his duties and the d*s: . /_.;._ not voidable, by the Court' for a conflict of interest
Uzelac o f c.io;" ^ : : •
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day of September, 2003.

BY THE COURT-

L A DEVL.x % ,„
.
DISTRICT COUfrWUDX3E
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MAILING CERTIFICATE

I hereby certify that I mailed a true and correct copy of the foregoing Order, to the
following, thisffl Day of dfoY. 2003:
Charles M Bennet
Blackburn & Stoll
77 West 200 South Suite 400
Salt Lake City, Utah 84101
LR Curtis
Marcy C Gordon
Manning Curtis Bradshaw & Bednar
Third Floor Newhouse Building
10 Exchange Place
Salt Lake City, Utah 84111
Margaret Olson
Hobbs & Olson
525 South 300 East
Salt Lake City, Utah 84111
Angela Marie Mageras & Amanda D Mageras
4200 East Lodewyck Drive
Las Vegas, Nevada 89121

